UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

______________________________ X
SUSAN MARTI N, :

Plaintiff, : MENORANDUM DECI S| ON

: 3:01 CV 2009 (GLG)

- agai nst - :
AMERI CAN EQUI TY | NSURANCE :
COVPANY, :
Def endant . ;
______________________________ X

Def endant noves to dismss [Doc. #9] the second, third and
fourth counts of plaintiff’s conplaint on the ground that each of
t hese counts fails to state a cause of action. See Fed. R Giv.
P. 12(b)(6). These counts allege a bad faith tort by defendant
i nsurance conpany, violations of the Connecticut Unfair I|nsurance
Practices Act, Conn. Gen. Stat. 88 38a-815, et seq., ("CU PA"),
and violations of the Connecticut Unfair Trade Practices Act,
Conn. Gen. Stat. 88 42-110a, et seq., ("CUTPA"). For the reasons
set forth below, defendant's notion will be granted.

In ruling on this notion to dismss, the Court nust accept
as true all factual allegations of the conplaint and nust draw
all reasonable inferences in favor of the plaintiff. Ganino v.

Ctizens Uilities Co., 228 F.3d 154, 161 (2d Cr. 2000).

Dismssal is proper only if it is clear that no relief could be
grant ed under any set of facts that could be proved consi stent

with the allegations. H shon v. King & Spalding, 467 U S. 69, 73

(1984). However, while the pleading standard in federal court is



a liberal one, bald assertions and conclusions of law will not

suffice. Leeds v. Meltz, 85 F.3d 51. 53 (2d Gr. 1996); see also

H rsch v. Arthur Andersen & Co., 72 F.3d 1085, 1088, 1092 (2d

Cr. 1995)(holding that conclusory allegations as to the |egal
status of defendants' acts need not be accepted as true for

purposes of ruling on a notion to dism ss); see generally 2

Moore's Federal Practice 8 12.34[1][b](3d ed. 2001).

The procedural background of this suit is set forth in this
Court’s prior ruling on plaintiff’s notion to dismss and wll
not be repeated herein.

Di scussi on

Initially, plaintiff argues that the notion to dismss is
i nproper and that the proper procedural vehicle is a notion to
strike. Watever may be the practice in the state courts,
defensive notions in federal courts are governed by Rule 12, Fed.
R GCv. P. Rule 12(b)(6) provides that a defense of failure to
state a claimupon which relief can be granted may be nade
optionally by notion or by answer. A notion to strike, which is
governed by subparagraph (f) of Rule 12, concerns only "any
insufficient defense or any redundant, inmaterial, inpertinent,

or scandal ous matter." Fed. R CGv. P. 12(f); see 2 More's

Federal Practice 8§ 12.37[3] at 12-96 (3d ed. 2001)("The absence
of allegations supporting a particular theory of recovery should

not provide grounds for striking a claim"). This is clearly not



such a notion. Consequently, the notion is procedurally proper,

and we turn to the nerits of defendant's noti on.



Count Two -- Bad Faith Tort

In Count Two, the plaintiff alleges in conclusory fashion
that defendant "willfully and intentionally and wongfully
refused to provide . . . representation and/or defense required
under the ternms of the policy when in good faith it should have
done so. . . . The Defendant's actions were unreasonabl e,
outrageous, malicious and done in bad faith in [sic] unfair
deal i ng which was by inplication incorporated within the terns of
the insurance policy." (Compl. C. Il, ¥ 10.) Plaintiff
additionally alleges that defendant acted in bad faith by failing
to provide her with representation or a defense, by failing to
i npl emrent the procedures of its policy, and by collecting
prem uns, yet refusing to provide coverage. 1d. at | 11. As a
result, it is alleged that plaintiff has suffered damages for
enotional distress and has incurred attorney's fees. Plaintiff
al so seeks punitive danages and attorney's fees as well as
statutory interest and costs under the Connecticut General
St at ut es.

Def endant concedes that there is an inplied covenant of good
faith and fair dealing inherent in all insurance contracts, and
that if it unreasonably and in bad faith w thhol ds paynment of a
claim it may be subject to liability in tort. However, it
mai ntains that plaintiff has failed to allege any conduct that

would rise to the level of bad faith



In this diversity case, Connecticut |aw defines the el enents
of a cause of action for bad faith. However, federal |aw governs
the degree of particularity with which such an allegation nust be

pled in a federal conplaint. See Stern v. General Electric Co.,

924 F.2d 472, 476, n.6 (2d Gr. 1991).

| n Buckman v. People Express, Inc., 205 Conn. 166, 170

(1987), the Connecticut Suprenme Court recognized an i ndependent
cause of action in tort for bad faith arising froman insurer's
breach of its common-law duty of good faith. "To prove a claim
for bad faith under Connecticut law, the [plaintiff is] required
to prove that the defendant[] engaged in conduct design[ed] to
m slead or to deceive ... or a neglect or refusal to fulfill some
duty or sone contractual obligation not pronpted by an honest

m stake as to one's rights or duties ... [B]lad faith is not
sinply bad judgnent or negligence, but rather it inplies the
consci ous doi ng of a wong because of dishonest purpose or noral
obliquity ... [I]t contenplates a state of mnd affirmatively

operating with furtive design or ill will." Chapnman v. Norfolk &

Dedham Miutual Fire Ins. Co., 39 Conn. App. 306, 320 (1995).

Under Connecticut law, a bad faith claim"nust be alleged in
terms of wanton and malicious injury, evil notive and viol ence.

Jani cki v. Massachusetts Casualty Ins. Co., No. 530774,

1996 W. 694590, at *2 (Conn. Super. Nov. 15, 1996). Allegations
of a nere coverage di spute or negligence by an insurer in
conducting an investigation will not state a claimfor bad faith
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against an insurer. See Woerti v. Lincoln National Life Ins.
Co., 144 F. Supp. 2d 90, 103 (D. Conn. 2001).

In ruling on a notion to dismss, we are |imted to the
facts of the conplaint, which we nust construe nost favorably to
the plaintiff. Plaintiff has alleged only that defendant failed
to provide coverage and failed to provide her wwth a defense in
the underlying state court action. These alleged facts do not
set forth a cause of action for bad faith under Connecticut |aw.
Al t hough plaintiff has included naked, conclusory allegations as
to the |l egal status of defendant's acts, plaintiff never
specifies how or in what manner defendant's denial of coverage or
its refusal to provide her with a defense was "unreasonabl e,
out rageous, malicious and done in bad faith." Plaintiff has
al l eged no acts or conduct by defendant that woul d denonstrate a
di shonest purpose, nalice or bad faith. A denial of insurance
coverage may or may not constitute bad faith dependi ng upon the
facts of the case. However, in the instant case, plaintiff's
conclusory all egations provide no basis for this Court to
reasonably infer bad faith. Accordingly, defendant's notion to
dism ss Count Two is granted without prejudice to plaintiff's
filing an anmended pl eadi ng.

The second count also inplicitly contains a claimfor
infliction for enotional distress. To that extent, the pleading
is also inadequate. Under Connecticut law, to state a cause of
action for intentional infliction of enotional distress, a
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plaintiff nmust allege that: (1) the defendant intended or knew
that enotional distress would likely result fromits conduct; (2)
the defendant’'s conduct was extrenme and outrageous; (3) the
defendant's conduct caused plaintiff distress; and (4) that

plaintiff's distress was severe. Appleton v. Board of Educ. of

St oni ngt on, 254 Conn. 205, 210 (2000); Vorvis v. Southern New

Eng. Tel. Co., 821 F. Supp. 851, 855 (D. Conn. 1993)(citing

Petyan v. Ellis, 200 Conn. 243, 253 (1986)).

In interpreting what constitutes "extrene and outrageous"”

conduct, Connecticut courts have relied on the Restatenent

(Second) of Torts § 46, comment d (1965), which provides:

"Liability has been found only where the conduct has been so
outrageous in character, and so extrene in degree, as to go

beyond al |l possi bl e bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized comunity."

See DelLaurentis v. City of New Haven, 220 Conn. 225, 266-67

(1991); Petyan v. Ellis, 200 Conn. at 254, n.5. \hether a

defendant's conduct rises to the |l evel of being "extrene and
outrageous" is a question to be determ ned by the court in the

first instance. See, Johnson v. Chesebrough-Pond's USA Co., 918

F. Supp. 543, 552 (D. Conn.), aff'd, 104 F.3d 355 (2d Cr. 1996);
Appl et on, 254 Conn. at 210. It is only when reasonabl e m nds
coul d disagree that it becones an issue for the jury.

The threshold issue is whether plaintiff has all eged extrene
and outrageous conduct by defendant. Here, plaintiff has failed
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to allege that any of the actions taken by defendant were done in
a manner that was so egregious or oppressive as to rise to the

| evel of extrenme and outrageous conduct. No reasonable jury
woul d be permtted to infer that defendant's conduct, as all eged,
was sufficiently extreme and outrageous to support a claimfor

intentional infliction of enptional distress. See Appl eton, 254

Conn. at 211; Dobrich v. General Dynamics Corp., 40 F. Supp. 2d

90, 104-05 (D. Conn. 1999). Simlarly, plaintiff's conplaint
fails to state a claimfor negligent infliction of enotional
di stress, which differs fromintentional infliction of enotional
di stress as to the state of mnd of the actor, but not as to the

conduct clainmed to be extrene and outrageous. See Parsons v.

United Technol ogies Corp., 243 Conn. 66, 88 (1997).

Therefore, to the extent that Count Two can be read as
attenpting to state a claimfor intentional or negligent
infliction of enotional distress, under either scenario, it is
dism ssed for failure to state a clai mupon which relief many be
gr ant ed.

1. Count Three -- Connecticut's Unfair | nsurance Practices Act

The central issue raised by defendant's notion to dism ss
Count Three of plaintiff's conplaint is whether there is a
private cause of action under CU PA. Al though not yet
concl usively decided by the Connecticut Suprenme Court, npst

f ederal and Connecticut state courts have determ ned that CU PA



does not provide for a private cause of action. See Lander v.

Hartford Life & Annuity Ins. Co., 251 F.3d 101, 119, n.7 (2d G

2001); Peck v. Public Service Mutual Ins. Co., 114 F. Supp. 2d

51, 57 & n.6 (D. Conn. 2000); Peterson v. Provident Life & Acc.

Ins. Co., No. 3:96CV2227(AHN), 1997 W 527369, at *2 (D. Conn.

July 17, 1997); Thonpson & Peck, Inc. v. Reliance Ins. Co., No.

CV990267591S, 2001 W 1178596, at *2 (Conn. Super. Aug. 30,
2001); Chieffo v. Yannielli, No. CV000159940, 2001 W. 950286, at

*4 (Conn. Super. July 10, 2001); Chance v. Kulla, No.

CV000160537S, 2001 W. 686905 (Conn. Super. My 24, 2001).
Certainly, this has been the recent trend anong the state courts,
and has been recogni zed by the Second Circuit as the majority
position. Lander, 251 F.3d at 119.

In keeping with the majority of Connecticut and federal
courts that have considered this issue, we, too, believe that
this is the better view The text of CUPA as well as its
| egi sl ative history, establishes its regulatory nature. The Act
specifically authorizes the Comm ssioner of Insurance to
i nvestigate unfair insurance practices and to enforce its
provi sions, yet it makes no nmention of a private right of action.
The Act al so establishes an adm ni strative procedure through
whi ch the Conm ssioner can take action agai nst a person engagi ng

in an unfair insurance practice. See Peterson, 1997 W. 527369, at

*2. Moreover, in Mead v. Burns, 199 Conn. 651 (1986), the

Connecticut Suprenme Court characterized CU PA as a penal statute,
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whi ch further supports the proposition that no private right of

action is avail abl e under CU PA. See Lander, 251 F.3d at 1109.

Accordingly, we hold that there is no private right of
action under CU PA and grant defendant's notion to dism ss Count
Thr ee.

I[11. Count Four -- Connecticut's Unfair Trade Practices Act

The fourth count of plaintiff's conplaint alleges a
viol ation of Connecticut's Unfair Trade Practices Act (" CUTPA")
by virtue of defendant's violation of Conn. Gen. Stat. 8§ 38a-
816(2) and (6), which are part of CU PA. The Connecticut Suprene
Court has recogni zed a private cause of action under CUTPA to

enforce viol ati ons of CU PA. Mead v. Burns, 199 Conn. at 663-66;

Lees v. Mddlesex Ins. Co., 229 Conn. 842, 848 (1994); see also

VWaugh v. Nationwi de Miutual Ins. Co., No. 0244326, 1995 W 9481,

at *2 (Conn. Super. Jan 5, 1995).
According to Count Four of plaintiff's conplaint (which
i ncorporates by reference Count Three), defendant violated Conn.

Gen. Stat. 8§ 38a-816(2)! in that defendant "nmy have omitted the

1 Section 38a-816(2), Conn. Gen. Stat., provides:

Fal se informati on and advertising generally.
Maki ng, publishing, dissem nating,
circulating or placing before the public, or
causing, directly or indirectly, to be nade,
publ i shed, dissem nated, circulated or placed
before the public in a newspaper, magazi ne or
ot her publication, or in the formof a
notice, circular, panphlet, letter or poster,
or over any radio or television station, or
in any other way, an advertisenent,
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definition of terns of the policy in the application or in the
application procedure which m srepresented the conditions and/or
terms of the policy inducing the Plaintiff to purchase

i nappropriate coverage," and defendant "published and/or

di ssem nated i nformati on which was m sleading wwth regards to
policy coverage." (Pl.'s Conpl. C. Il1l, ¥ 13(a) and

(b) (enphasis added)). Plaintiff, however, does not specify what
informati on may have been omtted or what m sl eading information
was publ i shed. Plaintiff has failed to allege any facts that
woul d support a claimunder CUTPA for an alleged violation of
Conn. Cen. Stat. § 38a-816(2).

Plaintiff further clains "upon information and belief" that
def endant perfornmed one or nore of the follow ng unfair clains
settlenment practices with such frequency as to indicate a
"general business practice" in violation of Conn. Gen. Stat. 8§
38a-816(6): (1) failing "to acknow edge an[d] [sic] act with
reasonabl e pronpt ness upon comruni cations with respect to clains
rising under the insurance policies;" (2) "[n]Jot attenpting in
good faith to effectuate pronpt, fair and equitable settlenents
of clains in which |[iability can be established;"” and (3)

"[flailing to pronptly provide a reasonabl e expl anati on of the

announcenent or statenent containing any
assertion, representation or statenment with
respect to the business of insurance or with
respect to any person in the conduct of his
i nsurance busi ness, which is untrue,
deceptive or m sl eadi ng.
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basis of [sic] the insurance policy in relation to the facts of
[sic] applicable Iaw for denial of the claim"2 (Pl.'s Conpl.
Ct. IIl, ¥ 13(c).)

Def endant argues that this portion of plaintiff's CUTPA
cl ai m shoul d be di sm ssed because plaintiff cannot rely on a
single act to establish a general business practice in violation
of Conn. Gen. Stat. 8§ 38a-816(6), which is a requirenent for any
cl ai m brought under this subsection of CU PA. 3

Plaintiff's claimthat the denial of coverage here was part

2 The three alleged unfair settlenment practices are taken
froma list of fifteen set forth in Conn. Gen. Stat. § 38a-
816(6). Subsection (6) requires that any of these practices be
commtted or perfornmed "with such frequency as to indicate a
general business practice."

3 Defendant al so argues that this count should be disnissed
because plaintiff has failed to plead a CUTPA violation with
particularity. Although defendant is correct that the
Connecticut courts have required CUTPA clains to be pled with
particularity, this procedural requirenent does not apply in
federal court. Connecticut is a "fact-pleading"” jurisdiction, in
whi ch each pl eading nmust contain a "plain and conci se statenent
of the material facts on which the pleader relies. . . ." Conn.
Practice Book 8 108. The Federal Rules of Ci vil Procedure,
however, require only "a short and plain statenent of the claim
showi ng that the pleader is entitled to relief.” Fed. R CGv.

P. 8(a). Geen v. Konover Residential Corp., No.

3:95CVv1984( 3G, 1997 W 736528, at *7 (D. Conn. Nov. 24, 1997);
see also Federal Paper Board Co. v. Amata, 693 F. Supp. 1376,
1390 (D. Conn. 1988)(since fraud is not a necessary elenent for a
cl ai munder CUTPA, a plaintiff does not need to plead pursuant to
the requirenents of Rule 9(b)). The one federal case relied upon
by defendant for the proposition that a CUTPA clai m nust be pled
with particularity, Sorisio v. Lenox, Inc., 701 F. Supp. 950, 962
(D. Conn.), aff'd on other grounds, 863 F.2d 195 (2d Cr. 1988),
has been called into question by a subsequent decision of this
Court, QOrega Engineering, Inc. v. Eastman Kodak Co., 908 F. Supp.
1084, 1100, n.7 (D. Conn. 1995).
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of a general business practice is sinply set forth on information
and belief and in the nost conclusory fashion, wthout any
factual allegations to support this claim No facts what soever
have been pled in support this claim Indeed, it is not even
clear to the Court that plaintiff is claimng that the insurance
conpany engaged in these three alleged unfair settlenent
practices with respect to her particular claim However,
assum ng for purposes of this notion that plaintiff is asserting
t hat defendant engaged in these practices wth respect to her
claim the law in Connecticut is clear that CU PA Conn. Cen.
Stat. 8§ 38a-816(6), does not cover isolated instances of insurer

m sconduct . Lees v. Mddlesex Ins. Co., 229 Conn. at 849.

The gravanen of plaintiff's conplaint is that defendant
unfairly refused to provide her with coverage and with a defense
in the state court action brought against her. The Connecti cut
Suprene Court has held that "defendant's all eged i nproper conduct
in the handling of a single insurance claim w thout any evidence
of m sconduct by the defendant in the processing of any other
claim does not rise to the |evel of a 'general business
practice' as required by 8 38a-816(6)." 1d. Although plaintiff
may bring a private cause of action under CUTPA for an alleged
violation of CU PA, she may not bring an action under CUTPA
unl ess the alleged unfair insurance practice violates CU PA. "[A]
CUTPA cl ai m based on the public policy enbodied in CU PA nust be
consistent wwth the regulatory principles established therein."
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Id. at 849. "[T]he definition of unacceptable insurer conduct in
[§ 38a-816(6)] reflects the legislative determ nation that

i solated instances of unfair insurance settlenent practices are
not so violative of the public policy of this state as to warrant
statutory intervention." Id. at 850-51.

Thus, to the extent that plaintiff bases her CUTPA cl aimon
unfair clainms settlenment practices enunerated in 8 38-816(6), she
nmust al l ege sufficient facts to support her claimthat defendant
commtted the alleged acts "with such frequency as to indicate a

general business practice." 1d.; see also Quinby v. Kinberly

A ark Corp., 28 Conn. App. 660, 669-71 (1992); Talcott v.
Nei | son, CV 010341837S, 2001 W. 686870, at *1, 2 (Conn. Super.
May 24, 2001). This plaintiff has failed to do.

Plaintiff's allegations in Count Four are inadequate to
establish a violation of CU PA under either § 38a-816(2) or (6),
and consequently, defendant's notion to dism ss Count Four is
gr ant ed.

Concl usi on

Accordingly, Defendant's Mdtion to Dismss [Doc. #9] Counts
Two, Three and Four is Ganted. As to Counts Two and Four, the
Motion to Dismss is granted without prejudice to plaintiff's
filing an anended conplaint in accordance with this opinion.

SO ORDERED

Dat ed: February 2, 2002.
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Wat er bury, Connecti cut.

/sl
GERARD L. GOETTEL,
United States District Judge
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